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P R O C E E D I N G S

HEARING OFFICER WOLGAST: GOOd

3 morn ing .  We ' re  here  today  pursuant  to  the

4  B o a r d ' s  o r d e r  o f  A p r i l  1 2 L h  o f  t h i s  y e a r ,  a n d

5 the  purpose o f  t .h is  hear ing  is  twofo ld :

6  F i r s t ,  t o  h e a r  w i t h  s o m e  s p e c i f i c i t v  f r o m  t h e

7 part ies as to the current status of your

B se tL lement  neqot . ia t ions .  And the  second

9  n r r r n n s e  i s  f o  h e - l n  f h e  B o a r d  d e t e r m i n e

1-0  wheLher  o r  no t  an  add i t iona l  90  days ,  as  has

1 1  b e e n  r e q u e s t e d  i n  t h e  p a r t i e s '  s e v e n t h  j o i n t

L 2  m o t i o n  f o r  s t a y ,  i s  1 i k e 1 y  t o  l e a d  t o  a

1 - 3  r e s o l u t i o n  o f  t h i s  m a L t e r .

As you know, the pet i t ions in  th is

15 case were  f i led  on  Apr i l  12 th  and on  Apr i l

1 6  1 7 t h  o f  l a s t  y e a r .  T h e  p e L i t i o n s  h e r e

1-1  cha l lenge the  D is t r i c t  o f  Co lumbia 's  s to rm

18 water permit  that.  was i-ssued in the year

1 9  2 0 0 4 ,  w h i c h ,  o f  c o u r s e ,  i t s e l f  w a s  a n

20 amendment to the storm water permit  issued in

2 t  2 0 A 0 .  T h e  p e t i t i o n s  i n  t h i s  m a t t e r  d o  r a i s e

22 s ign i f i can t  i ssues  about  the  ex is t ing  20A4

1_4
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permi t . .  And as  the  D is t . r i c t .  has  re la ted  in

iLs  water  qua l i t y  repor ts ,  sLorm water  i s  a

major  cont . r ibu t ing  fac to r  to  water  impa i rment

in  the  D is t . r i c t  -

Given that. ,  i t .  seems that we have

an impor tanL subiect  mat ter  in  the Dis t r ic t

of  Co lumbia  permi t  and we 've  had s iqn i f i can t

i ssues ra ised in  the two cet i t ions.  And so r

am anx ious  to  hear  what  oa th  we ' re  on  fo r

1-0  reso lu t ion  because we are  now a lmost  L4

1_1 m o n t h s  p a s t  t h e  f  i l i n g  o f  t h e  p e t . i t i o n s .

wh i le  I  unders t .and f rom the  io in t  s ta tus

And

L2

1-3 reports that.  there have been cerLain

L4 submiss ions and proposals  for  set t lemenL,

isn ' t  c lear  whether  cont inu inq the current

ir.

1_5

1-6  course  is  go ing  to  lead to  a  reso lu t ion  o f

L l  t h i s  m a t t e r  s h o r t .  o f  l i t . i g a t i o n ,  s o  I ' m

1-B anx ious  to  hear  f rom the  par t ies  about  tha t .

The way I  would l ike to proceed isL9

20 to simply hear from the part ies in turn,

s tar t ing wi th  the Pet . i t ioners,  the Dis t r ic t2 I

22 and then the representat ive from Friends of
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5

1 the  Ear th  and Defenders  o f  Wi1d1 i fe ,  and then

2 f rom Reg ion  I I I .  In  your  remarks ,  i f  you

3 could also let  the Board know whether or not

4  you oppose WASA's  pend ing  mot ion  fo r

5  w i thdrawal .

6

7 Thank you.

tt

S o  s h a l l  w e  b e g i n ,  M r .  E v a n s ?

MR. EVANS: Good morning, Your

9 Honor.  David Evans represent inq the

10 Government  o f  the  D i -s t r i c t  o f  Co lumbia .

1-1- Distr ict  of  Columbia Wat.er and Sewer

L2 Authori ty.  I  have with me four

1-3  representa t ives  f rom the  D is t r i c t  o f  Co lumbia

1,4 Government.  f  have Carol ine Burnett ,  who is

1-5  serv ing  as  co-counse l -  fo r  the  D is t r i c t  o f

1 -6  Co lumbia  GovernmenL.  She 's  an  ass is tan t

I7  a t to rney  genera l  represent ing  the  D is t . r i c t

18 Department.  of  the Environment.  I  have Mr.

L9  George Hawk ins ,  who is  the  ac t ing  d i rec to r  o f

20 the Department. of Environment pending

2L conf i - rmat ion  bv  the  Counc i l .  f  have Mr .

22 Hammid Karimi,  who is deputy director of the

Beta Court Repofting
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Dis t r i c t  Depar tment  o f  Env i ronmenL,  and

Nico l ine  Sh i ldebrand,  who is  a  water  qua l - i t y

spec ia l i s t  w i th  the  D is t r i c t .  Depar tment  o f

Environment.  And I  think that certainlv

e x h i b i t s  t h e  D i s t r i c t ' s  i n t e r e s t  i n  t h e s e

proceed ings  be fore  you.

fn  response to  your  reques t ,  f rom

t h e  D i s t r i c L ' s  a n d  W A S A ' s  p e r s p e c t i v e ,  t h e r e

has  been a  concer ted  e f fo r t  on  the  oar t  o f

a l l  par t ies  t .o  se t t fe  th is  case as  we have

ind ica ted  i -n  p r io r  s ta tus  repor ls .  There

have been a number of exchanqes. There have

been a number of telephone conferences Lo

discuss the issues. There have been a number

o f  f  a c e - t . o - f  a c e  m e e t i n q s .

Over the last seven or eicrht

months, there have been several  exchanqes.

The f i rs t  invo lv ing  a  p roposa l ,  a  wr i tLen

set t l -ement  p roposa l  f rom Ear th jus t i ce  on

b e h a l f  o f  i t s  c l i e n t s ,  t h a t  ( o f f  m i k e )  s e t

fort .h a number of snecif ic commitments that

they wanted the Dist .r ict  and WASA to make
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t  w i th  respec t  to  the  imp lementa t ion  o f  the i r

2  s to rm water  p rogram,  very ,  very  spec i f i c

3 det.ai led commitment.s havincr to do with a

4  var ie ty  o f  e lements  o f  the  s to rm water

5 managemenL proqram. And that was last.  fa1l .

Soon af t .er  that  was submit ted.  the

7 Distr ict  of  Columbia Government and WASA

B responded to t .hat with a response and a

9  counterproposa l .  A l though we d id  no t  in  the

l0 near term receive any response back from

1 1  E a r t h j u s t i c e  t . o  t h a t  p r o p o s a l ,  i t  c e r t a i n l y

L2  became c lear  to  us  in  ensu inq  conferences

1-3 Lhat we had with them, pr incipal ly by

L4 telephone, that they were disappointed in the

1-5 response. And at that.  point. ,  f rankly,  we

L6 fel t  that there appeared to be very, very dim

L7 prospec ts  o f  se t t . l i ng  the  case.

r t t We understandincr that I

1 -9  cer ta in ly  unders tand.  I  was  no t  persona l ly

2A invo lved in  i t ,  bu t  fo l low ing  tha t ,  beq inn ing

21 in  the  ear ly  par t  o f  th is  year ,  there  were

22 some face- to - face  meet inqs  be tween
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Ear th jus t i ce  and representa t ives  o f  i t s

c l i e n t s  a n d  t h e  m a y o r ' s  o f f i c e ,  t h e  c i t y

a d m i n i s t r a L o r ' s  o f f i c e  w i t h  r e s p e c t  t o  t h e s e

issues  to  see i f  the  new admin is t ra t ion  tha t

we had coming on board with the Distr ict

government might be interested in meeting

E a r t h j u s t . i c e ' s  d e m a n d s .  A g a i n ,  t h e r e  w e r e  a

number of verbal exchancres associated with

t h a t .

That was fol lowed in the spr ing of

th is  year  w i th  a  fa i r l y  de ta i led  proposa l

from the Department of t .he EnvironmenL,

which, f  might.  add, fol lowed a subsequent

wr i -L ten  communica t ion  f rom Ear th jus t i ce .  We ,

jus t  in  the  las t  few days ,  have rece ived

cor respondence back  f rom Ear th jus t . i ce  in

response to  our  ear l ie r  submiss ion  th is

spring, indicat. ing that they were pleased

wi th  a t  l -eas t  p leased w i th  what  they

be l ieve  to  be  proqress  and more  spec i f i c

proposa ls  coming f  o r t .h  f  rom the  D is t r i c t . .

Bu t ,  never the less ,  expressed cont inu ing
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unhapp iness  and d issa t is fac t ion  w i th  where  we

were,  dL least  in  terms of  what  t .he Dis t r ic t

was w i l l i ng  to  o f fe r  up  in  the  way o f

s p e c i f i c  p r o p o s a l s .

So certainly from our perspecLive

there has been some proqress made over the

las t .  severa l  months .  f  th ink  tha t ,  aga in ,

f rom our  perspec t ive ,  i t  la rge ly  re f lec ts  a

1_0

concer ted  e f fo r t  on  the  par t  o f  the  D is t r i c t

o f  Co lumbia  to  a t  leas t  t ry  to  meet  the

I L Earthjust ice halfway i- f  not more than

ha l fway .  And,  f rank ly ,  we ' re  somewhat12

1_3 encourag:ed by the fair ly posit. ive response

we've got ten back f rom them.14

t5 I  woul-d say to you, Your Honor,

L6 that had we held t.his status conference two

that. theL7 months ago I  would tel1 you

1_B prospec ts  fo r  se t t lement  were  so  smal l  Lhat

i t  probably would not be worth our t ime andL9

20 e f fo r t  to  cont inue w i th  the  neqot ia t ions .  We

21 don ' t  fee l  tha t  wav  now I  wou ld  te l l  vou

z z that.  we st i l l  have a long way to gio. I  think
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t h a t  i t ' s  g o i n g  t o  b e  v e r y  d i f f i c u l t  t o

reso lve  some o f  t .hese issues .  The leve1 and

specif ic i ty of the commitments that the

E a r t h j u s t i c e  o n  b e h a l f  o f  i t s  c l i e n t s  i s

seek ing ,  f rank ly ,  cer ta in ly  in  our  v iew,  90

far beyond what could be reasonably expected

of  the  D is t r i c t  and are  no t  cos t -e f fec t i ve

and not part icular ly product. ive. We

obviously agree with them on a number of

measures that they have proposed and we have

put forward.

f  th ink  r igh t  now,  a t  leasL f rom

our perspect, ive, Lhe issues real ly involve

whether going beyond what the Dist .r ict  of

Columbia Government 's put on the table in the

way of specif i -c proposals that would involve

enhancemenls to i ts sLorm water program are

cos t -e f fec t i ve .  Aga in ,  obv ious ly  Ms.  Chavez

wi l l -  g ive  her  perspec t ive  on  th is ,  bu t  f rom

our perspect ive the approach that they would

want us to take to the storm water manasement

program invo lves ,  in  essence,  jus t  th rowing

Beta Couft Repofting
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money at projects and without knowing

having any reasonable expectat ion that we're

necessar i l y  go ing  Lo  ge t  a  water  qua l i t y

benef i t  f rom tha t .

S o  t h e r e ' s  a  l e g i t i m a t e  d e b a t e ,  r

be l ieve ,  go ing  on  here  aL  th is  po in t  about

not about some verv what we bel-ieve to be

cos t -e f fecL ive  enhancements  to  the  program,

wh ich  the  D is t r i c t  i s  a l ready  commi t ted  to ,

but how far beyond them we go.

And we essent ia l l y  dea l ing  w i th

Lhree layers here. One is the program that

we now have in  p lace  tha t ' s  a  requ i rement  o f

the  permi t . .  Those are  lega l  ob l iga t ions  tha t

the  D is t r i c t .  i s  imp lement ing  those.

We then have a leve1 of enhancement

above and beyond that that,  in essence,

involves measures that the Distr ict  and I

th ink  the  Pet i t ioners  and EPA a l l  agree ,  yes ,

we should do these things. These things wi l l -

enhance the program that wi l l  improve water

qua l i t y .  They  appear  t .o  be  cos t -  e f fec t i ve .
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W e ' r e  g o i n g  t o  d o  t . h o s e  t h i n g s .  S o  a t  t h i s

point. ,  there have already been things put on

the t .able and committ .ed to bv the Distr ict

that.  I  think that al l  the oart ies are in

genera l  agreement  tha t ,  yes ,  these th ings

need to be added t .o the program.

Then there 's  a  th i rd  laver  and

tha t ' s  rea11y  where  the  debat .e  i s ,  and tha t

is over whether you go even t.o that third

leve l  and whether  i t  makes  sense,  d t  leas t  a t

t .his point in t ime, before we have any data

or experience with t .he measures that we now

have and are addit ional ly committed to,

whether t .hose things make sense and whether

o r  n o t  t h e y ' r e  c o s t - e f f e c l i v e .

I n  o t h e r  w o r d s ,  t h e  D i s t r i c t ' s

approach to this permit  is we need to take an

it .erat ive approach to i t . .  And we think that

i terat ive approach and adapt ive management

approach is ref lected in EPA pol icy and

quidance. And we bel ieve that the approach

tha t  we ' re  pu t t . ing  f  o r th  as  par t  o f  these
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13

11

1 negot ia t ions  re f lec ts  the  i te ra t i ve ,  adapt ive

2 management approach that EPA has encouraged

3 and fosLered in  i t s  po l i cy  and gu idance,  and

4 t .ha t  the  Ear th ius t i ce  on  beha l f  o f  i t s

5  c l i - e n t s ,  i n  e s s e n c e ,  i s  a s k i n g  u s  t o  g o

6 beyond tha t ,  in  essence,  to  commi t  to

7 measures that real l -v have no --  we have no

B evidence or indicat. ion at this coint would

9  necessar i l v  be  cos t -e f fec t i ve  o r  wou ld

1-0  ach ieve  a  wat .e r  qua l i t y  benef  i t .

S o ,  I  m e a n ,  t h a t ' s  w h e r e  w e  a r e .

1-2 We think they're going forward. We do think

13 that  whi le  cer ta in lv  there 's  no assurance at

L4  a l l  t ha t  we ' l l  be  ab le  Lo  se t t . l e  t he  case  i n

15 the next  60 to  90 days,  T do th ink i t  would

1-6 be productive to focus on that third layer of

I1  measures that  Ear th just ice has put  for th  and

18 see wheLher  or  not  there 's  room to compromise

t9 or  to  f ind wavs to  resolve our  d i f ferences

2A around that . .  I  would say i t 's  go ing to  be

2L very d i f f icu l t .  to  do that . ,  but  f rom the

22 Dis t . r ic t 's  s tandr :o in t  we th ink i t  would
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1,4

certainlv be worth the effort  and worth an

add i t iona l  90  davs

HEARING OFFICER WOLGAST: And are

there any issues that the part ies have come

to  c losure  on  t .ha t  a re  re f lec ted  in  the

pend ing  pe t i t ions?

M R .

Honor ,  because

E V A N S :  f t ' s  i n t e r e s t i n g ,  Y o u r

these pe t i t . ions  rea l l v  a rose

10

out.  of  real ly one condit ion in the permit

There 's  a  compl iance demonst ra t ion  p iece ,

-L t w h i c h  i s  f o r  h e i g h t ,  a  t e c h n i c a l  p i e c e .  I

d o n ' L  t . h i n k  - -  t h a t ' s  r e a l l y  n o t  a t  t h e  h e a r t1 )

13 of these neqot iat ions and I  think that

i s s u e s ,  f r a n k l y ,  w i l l  w o r k  i t s e l f  o u t .1 A

15 But  these two pet i - t . ions,  both our

16 pe t i t i on  and  Ea r th j us t i ce ' s  pe t i t i on ,  r ose

I7  ou t  o f  language in  the  permi t ,  wh ich ,  in

1-B essence, in our vj-ew, coul-d be construed to

1_9 require immediate compl iance of water qual i ty

s tandards .  And we cha l lencred  i t .  I  th ink2A

2L Ear th jus t i ce  cha l lenged i t  because they

' ) ) d idn ' t  fee l  i t  went  qu i te  fa r  enough,  so  t .he
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appea ls  rea l l y  rose  ou t  o f

HEARING OFFICER WOLGAST: ThC

dispute  over  Amendment  No.  1 ,  r igh t .

MR. EVANS: A fundamental  dispute

about wheLher that permit  has to contai-n

language requir ing compl iance of water

qual i ty st .andards. And the part ies agreed

early on in these negot iat ions that what we

wou ld  t ry  to  do  is  se t t le  i t  and  we wou ld  t ry

to set. t l -e i t  by subst i t .ut . ing t .hat.  language

for  some very ,  very  spec i f i c  de t .a i l -ed

commi tments  f  o r  the  D is t r i c t ' s  p rog i ram.  And

Ear th jus t i ce  to l -d  us  ear ly  on ,  they  sa id  i f

you  w i l l  make commi tments  to  do  th is ,  th is ,

th is  and th is  and th is  in  the  way o f  spec i f i c

reguirements in your progiram, we would be

wil l ing to gi-ve on our demand that.  Lhere be

an absolute water qual i ty standards

c o m p l i a n c e  o b l i g a t i o n .  S o  s i n c e  t h e  i s s u e ' s

rea l l y  f ramed around tha t ,  there 's  rea11y  no t

been an  oppor tun i ty  to  negot ia te  spec i f i c

langruage in the permit  or to resolve
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i n d i v i d u a l  i s s u e s .

HEARING OFFICER WOLGAST: And do

you have a  sense o f  what  measures  the  par t ies

ant ic i-pat,e taking in the next 90 days t .o get

to  reso lu t . ion?

MR.  EVANS:  Wel l ,  in  fac t ,  Your

Honor,  we have scheduled a meeting, a

conference,  among the  par t ies  immedia te ly

a f te r  th is ,  assuming tha t  the  Appea ls  Board

g ives  us  add i t iona l  t ime to  negot ia te .

We 've  schedu led  a  meet ing  fo r  the

p u r p o s e .  A n d  I  d o n ' t  k n o w  i f  w e ' r e  g o i n g  t o

get  in to  a  de ta i led  d iscuss ion  o f  the  mer i ts

o f  the  negot ia t ions  as  they  now s tands ,  bu t

rea l l y  to  map ouL a  p lan  o f  ac t ion ,  a  meet ing

schedule, for how we try to get this done in

whatever  add i t . iona l  t ime the  Board 's  w i l l i ng

F ^  ^ - : - - ^  - - ^
L \ J  9 _ L V e  

( r b .

HEARING OFFICER WOI,GAST: The joint

s ta tus  conference ment ioned the  poss ib i l i t y

of invoki-ng a third-party mediator.

MR.  EVANS:  That 's  r igh t ,  Your
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Honor .  We have re ta ined a  med iaLor ,  John

Bickerman, who has been involved in the

negot ia t ions  fo r  the  las t  9  o r  10  months .

A n d  i n i t i a l l y ,  a l l  t h e  p a r t i e s  a g r e e d  t h a t

whi le we wanted John presenL and involved to

some ex ten t  in  the  negot ia t ions ,  w€ rea l l y

wanted  to  see i f  we cou l -d  reso lve  i t  w i thout

h im wad ing  in t .o  i t  to  a  s ign i f i can t  degree.

I  think everybody's in agreement now that he

needs to become more act ivelv involved in

th is .  And,  in  fac t ,  I  an t . i c ipa te  tha t  what

we ' l l  do  go ing  fo rward ,  i f  the  Board  agrees

to  g ive  us  add i t iona l  t ime t .o  negot iaLe,

wou ld  be  to  se t  up  face- to - face  meet ings  and

te lephone conferences  around h is  ava i lab i l i t y

and have him act ivelv involved in the

m e d i a t i o n  p r o c e s s .

HEARING OFFICER WOLGAST: I would

j u s t  m e n t i o n  i f ,  f o r  a n y  r e a s o n ,  t h a t  d o e s n ' t

come to  f ru i t ion ,  the  Board  a lso  has  a

media t ion  serv ice  in  the  event  the  par t ies

had any interesL in invoking that.  And
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1B

l -  o b v i o u s l y  i t ' s  n o t  i m p o r t a n t  L o  t h e  B o a r d

2 whether  you use Lhe Board 's  med ia t ion

3 serv ice ,  another  med ia t ion  serv ice ,  o r  work

L  fh inac  ^ ' l t  among i  the  par t ies  w i thout  a

5  m e d i a t o r .  I  j u s t  m e n t i o n  t h a t  i n  t h e  c a s e ,

6  fo r  any  reason,  tha t  Mr .  B ickerman was no t

7  ava i lab le  o r  vou  cou l -dn ' t  move the  case

B fo rward  in  tha t  manner .  The Board 's  serv ice

9  essent ia l l y  invo fves  a  Board  judgre  and

1 0  p o t e n t i a l l y  s e n i o r  a t t o r n e y s ,  a l l  o f  w h o m  a r e

11-  t . ra ined in  med ia t ion ,  who wou ld  ac t  as  a

1-2  th i rd -par ty  neut ra l ,  a  conf  iden t ia l -

1-3 third-party neutral ,  and who would not be on

L4 the panel who would have anything t .o do with

1-5  the  dec is ion  in  th is  mat te r .  In  th is  case I

L6  th ink  tha t  judge is  Judge Scot . t .  Fu l ton .  And

L7 I  jus t  ment ion  tha t  fo r  your  in fo rmat ion .

1B MR. EVANS: Thank you, Your Honor.

19  That 's  very  he lp fu l  to  know.

20 HEARING OFFICER WOLGAST: Thank

2 I  you .

22  MS.  CHAVEZ:  I 'm  so r ry ,  Your  Honor ,
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I  shou ld  have asked what  o rder  you 'd  l i ke  to

hear  f rom us  in .

HEARING OFFICER WOLGAST: Yes.

MS. CHAVEZ: Mrr name is Jennifer

C h a v e z .  f ' m  c o u n s e l  f o r  t h e  P e t i t i o n e r s

HEARING OFFICER WOLGAST: Yes,

thank you very much

MS.  CHAVEZ:

name is Jennifer Chavez

Okay.  As  I  sa id ,  my

I ' v e  r e c e n t l v

1_0 become invo lved in  th is  case and so  I 'd  l i ke

11- to apologize in advance that.  I  might not know

L2 in as much detai- l as  Mr .  Evans  the  h is to rv  o f

Dav id  Baron has  br ie fed  me.1-3 the case ' ,  but  Mr.

L4 He wasn ' t  ab le  t .o  come t .odav  because h is  son

l 5 i s  g raduat ing  f rom h igh  schoo l  today .

L 6 As I  understand the hist .ory of the

L7 c a s e ,  M r .  E v a n s  h a s  g i v e n a fa i r l y  comple te

there is much to1-B sunrmarv and I  don' t  think

L 9 add except  to  c la r i f y  a

most  recent  seLt lement

few th ings .  fn  our

20 communicat ion, wri- t ten

21,  se t t lement  communicaL ion ,  we d id  ask  the

22 Dis t r ic t  to  consider  some very speci f ic
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proposals and we think that the leve l  o f

s p e c i f i c i t y  i s  n e c e s s a r y  i n  o r d e r  t o  r e a c h

agreement on a sett lement that we woul-d fi-nd

dropping thei s  sa t is facLorv  in  exchancre  fo r

cha l lenge o f  the  permi t  language ln  tne

areDis t r i c t ' s  mos t  r ecen t

encouraged that. i t  is

resDonse we

mov ing  in  the  r igh t

d i recL ion .  However ,  much o f  the  response

s i m p l y  l a c k s  t h e  l e v e l  o f  s p e c i f i c i t y  f o r  u s

10 to real lv have a qood understandincr of the

7 L Dis t r i c t ' s  pos i t i on .  And  w i thou t  go ing  i n to

too much deLail  of the substance, w€ have,L2

13 fo r  ins tance,  rece ived some asser t ions  tha t

1 A
_L .+ some of the requests that we have made are

15 not  cos t -e f fec t i ve ,  bu t  have no t  seen anv

16 counterproposals or any further information

1,7 about  why i t 's  not  cost -ef fect ive or  what .

wou ld  be  cos t -  e f fec t . i ve .1_B

1,9 And so we do t.hink that. it mav be

20 produc t . i -ve  in  the  nex t  60  days  - -  we 've

s t .a ted  tha t  we w i l l  g ive  the  process  anoLher2t

22 60 days. We think that i t  may be productive
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i n fo rmat ion  f rom

d o n ' L  t h i n k  t h a t

2L

t o  g e t  s o m e  m o r e  s p e c i f i c

t h e  D i s t r i c t .  H o w e v e r ,  w e

-- we Lhink that by

wi l l  become apparent

se t t l ing  or  whether

E h e  e n d  o f  6 0  d a y s ,  i t

whether  we are  c lose  to

i t ' s  t ime  s imp l y  t o

reac t iva te  the  appea l And so ,  as  Mr .  Evans

exp la ined,  we have ten ta t i ve  p lans  to  meeL

with ur.  Bickerman and go through some of the

spec i f i c  measures  tha t  we 've  proposed

10 I  th ink  tha t ' s  a l l -  t .ha t .  f  have t o

11 add.  Of  course ,  there  is  WASA's  ou t .s tand inq

I 2 mo t ion .

able to

And I  con fess  tha t  I h a v e n ' t  b e e n

o n  t h i s ,  b u t  II J confer with ur-. Baron

I4 d o n ' t

moL ion

think we have anv obiect ion to that

15 Do you have any quesLions for us?

- L O HEARTNG OFFICER WOLGAST: So VouT

sense is  that .  the par t ies wi1 l ,  hopefu l ly ,

engagle in mediat. ion and that wi-thin 60 days

L'7

1B

19 you would have

get t ing  to  an

w h e t h e r  t h a t ' s

ei ther  know whether  vou ' re

agreement  in  pr inc ip le  or20

21_ n o t  g o i n g  t o  b e  p o s s i b l e .  I s

22 that your sense?

(202) 464-240A
Beta Court Reporting

www.betarepoding.com (800) s22-2382



22

1

z

n

5

1

B

9

1_0

11

1-2

13

L4

15

I6

L'7

1_B

19

20

21,

22

M S .  C H A V E Z :  Y e s ,  y e s .  I  t h i n k

tha t  the  prob lem the  bar r ie rs  r igh t  now

l - i e  j u s t  i n  a  l a c k  o f  s p e c i f i c  i n f o r m a t i o n ,

which is avai lable and which we can, you

know, al l -  share and work out within 60 days

o r  n o t .  A n d  I  d o n ' t  t h i n k  i t ' s  a  m a t t e r  o f

y o u  k n o w ,  w €  h a v e n ' t  y e t  r e a 1 1 y  g o t t e n  t o

t h e  p o i n t .  w h e r e  w e ' r e  d i s a g r e e i n q  o n  s p e c i f i c

p r o p o s a l s  b e c a u s e  w e ' v e  b e e n  t a l k i n g  p a s t  o n e

another to some degree. But T t .hink that we

are both at a point where we agree on what

needs to happen within the next 60 days, and

we th ink  tha t ' s  enough t ime to  de termine

whether  by  t .he  end o f  tha t .  t ime i t ' s  go ing  to

b e  f r u i t f u l  a n d  w e ' l l  o n l y  n e e d  a  f e w  m o r e

weeks to wrap things up and put things on

paper  o r  whether  i t ' s  t ime s imp ly  Lo  move

forward  w i th  the  appea l .

HEARfNG OFFICER WOLGAST: Thank

y o u .

MS.  CHAVEZ:  Thank vou.

HEARTNG OFFICER WOLGAST: M s .  K i e r ?
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MS.  KIER:  Good morn ing ,  Your

H o n o r .  L o r i  K i e r ,  E P A  R e g i o n  I I I ,  a n d  f ' d

l i ke  to  ident i f y  I ' ve  b rought .  w i th  me two

c l ien t  representa t ives  f rom the  Reg ion  I I I

Water  D iv is ion .  I  have bo th  Gar r ison  Mi l le r ,

who is the permit  wri t .er,  and David McGuigan,

who is the NPDES branch chief .  f  've al-so

brought with me Sylvia Horowitz from the

Of f i ce  o f  Genera l  Counse l .

1-0 I  wanted to share the sent iments

Chavez expressed,1_1 that both Mr

a n d  j u s t  t o

Evans and Ms

1,2 add t .ha t  i t  i s  in  EPA's  in te res t

1_3 that permitees be involved in helping

es tab l i sh  what  cont ro l  measures  they ' re  go ing1_4

15 to use for  s torm water EPA has recocrnized

t6 in a number of quidance documents, and most

L1  recent ly  th rough a  Genera l  Account ing  Of f i ce

1B repor t ,

impose

burdens

are in

that sLorm water reguirements do

f inancial  burdens and other resource

on communit ies and that communit . ies

1_9

20

21 t h e  b e s t  p o s i t i o n  t o know what

And that is why we22 controls are appropriate
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1-  fee l  s t rong ly  tha t  a  negot ia ted  resu l t  wou ld

2  b e  b e t t e r  h e r e  t h a n  l i t i c r a t i o n .  A n d  t h a t ' s

3  why we ask  the  Cour t ' s  indu lgence fo r

4  add i t iona l  t ime to  be  ab le  to  do  tha t . .

And then as far as the mot. ion for

6 WASA to be removed from the proceeding, we do

7 noL oppose that.  Do you have any other

B ques t ions?

HEARING OFFICER WOLGAST: And what

1-0  is  your  sense o f  the  l i ke l ihood o f

1 t  reso lu t ion ,  to  come to  an  aqreemenL in

12 pr inc ip le ,  in  the  nexL 60  to  90  days?

I J MS.  KIER:  I  th ink  Mr .  Evans  was

1,4  cor rec t  when he  sa id  i f  vou 'd  asked two

l-5 months ago I would have been very

1-6  pess imis t i c .  Bu t  th ings  have changed

t7 recent ly and I  am very, very opt imist ic that

18  w i th  the  he lp  o f  our  med ia t .o r  we w i l l  ge t  to

t9  reso lu t ion  in  the  nex t  60  to  90  davs .

20 HEARING OFFICER WOLGAST: A11

21-  r igh t ,  thank  you.  Wel1 ,  the  Board  w i l l  take

22 the mot. ion for stav under advisemenl and we
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wi l l  be  back  to  you shor t l y  about  tha t -

w i f l  a lso  be  issu ing  an  order  respond ing

WASA's  reques t  t .o  w i thdraw f rom th is

proceed ing .

We

I f  in  the  event  the  par t ies  w ish

invoke the  med ia t ion  serv ices  o f  the  Board ,

E O

would just  ask that  you contact  Er icka Durr ,

the  cour t  c fe rk .  And o therw ise ,  p lease fee l

10

f ree  to  s tay  and  use  these  fac i l i t i es  i f  you

would l ike to  cont inue your  negot ia t ions at

this t ime. Thank you very much.11_

I Z (Whereupon,  a t  I0  :27  d  .  rn .  ,  the

l - J HEARING was adjourned. )
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